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To: The Honorable Pete Wilson
Governor of California, and
The Legidature of California

Enclosed is the California Law Revision Commission’s report on
its consultation with the Public Utilities Commission concerning
needed revisions of the Public Utilities Code that result from the
restructuring of the electrical, gas, transportation, and telecommu-
nications industries. The consultation was mandated by Section 12
of Chapter 856 of the Statutes of 1996.

Because the Law Revision Commission’s statutory role is lim-
ited to consultation, this report does not recommend specific revi-
sions of the Public Utilities Code. Specific revisions that have been
suggested by stakeholders are compiled in the Appendix to this
report. The tables may be updated to reflect the Public Utilities
Commission’s position on the specific revisions, after it develops a
position. We understand that the Public Utilities Commission also
will suggest specific revisionsin its report to the Legislature.

The Law Revision Commission believes that its consultation on
this matter has been helpful to the interested parties in advancing
the Code revision process.

Respectfully submitted,

Allan L. Fink
Chairperson
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Public Utility Deregulation

SUMMARY OF REPORT

Section 12 of Chapter 856 of the Statutes of 1996 (SB 960)
requires the Public Utilities Commission “in consultation with
the Law Revision Commission” to report to the Legislature
by June 30, 1997, on needed revisions of the Public Utilities
Code that result from the restructuring of the electrical, gas,
transportation, and telecommunications industries.

This report presents the results of the Law Revision Com-
mission’s consultation. It should be noted that this report is
based on preliminary information from the Public Utilities
Commission and stakeholders. It is anticipated that the Public
Utilities Commission’s June 30, 1997, report to the Legida
ture will reflect both the results of this consultation and addi-
tional work performed by the Commission at the time of
Issuance of its report. This report does not include draft legis-
lation; the Law Revison Commission's mandate for this
study islimited to “ consultation.”

After receiving preliminary input from the Public Utilities
Commission and from stakeholders in the affected industries
that have participated in this process, the Law Revision
Commission concludes:

Code Revision Process

The Public Utilities Commission’s effort to revise the Code
to date is preliminary, and only a limited number of the
potentially interested parties have participated. Industry par-
ticipants have suggested a variety of techniques to expedite
review, including sunsetting. The Commission indicates that
it will take a more active role in the future, but at present its
resources have been taxed to open the affected industries to
competition.
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Major Policy Dispute

The major policy issue that pervades each of the affected
Industries (except transportation) is whether sufficient compe-
tition exists to permit Code revision to dismantle the existing
monopoly regulatory system.

Categorization of Issues

To asignificant degree, the Public Utilities Commission and
industry participants can identify areas of agreement and dis-
agreement over proposed Code revisions. This report attempts
to categorize the areas. The Commission intends to sponsor
legidlation on matters about which there is agreement that
Code revisions are appropriate.

Electrical Industry

In the electrical industry, there are substantial areas of dis-
agreement. Even in areas where there is agreement in concept,
drafting may prove to be difficult. Electrical industry partici-
pants also urge reform of Public Utilities Commission organi-
zation and procedures, recent and pending legislation
addresses these matters to some extent.

Natural GasIndustry

Restructuring is further along in the natural gas industry
than in the electrical industry. The Public Utilities Commis-
sion will approve a strategic plan for the natural gas industry
in the summer of 1997. Natural gas industry participants plan
to address Code revisons through that process. Both
electrical and gas industry participants and the Commission
agree that in order to promote competition, the Code should
be revised to eliminate price parity requirements for gas used
In cogeneration.

Transportation I ndustry

The dominant feature of deregulation in the transportation
industry is federal preemption. The transportation industry
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participants agree that significant portions of the transporta-
tion regulation statutes in the Code are obsolete and should be
revised or repealed. This appears to be a drafting matter. The
Public Utilities Commission indicates its intent to take an
active role in developing cleanup legislation. There is dis-
agreement between the Commission and railroad industry
participants about the effect of federal preemption on a
handful of statutes that could affect the Commission’s regula-
tory authority over transportation safety and a few other
matters.

Telecommunications Industry

The question whether monopoly regulation must continue
until full competition flourishes is particularly intense in the
local telephone service sector. The Law Revision Commis-
sion recommends that a timetable, rationaly based on
appropriate criteria, be established for deregulation.
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Public Utility Deregulation

CONSULTATION BY LAW REVISION COMMISSION

Section 12 of Chapter 856 of the Statutes of 1996 (SB 960)
provides:

On or before June 30, 1997, the Public Utilities Commis-
sion in consultation with the Law Revision Commission
shall submit areport to the Legislature on needed revisions
of the Public Utilities Code that result from the restructur-
ing of the electrical, gas, transportation, and telecommuni-
cations industries.

This statute is part of the public utilities restructuring package
enacted during the 1996 legidative session after extensive
conference committee hearings on the matter.

The premise of this legidation is that restructuring of the
public utility industries for competition may render parts of
the Public Utilities Code obsolete. The existing Code is based
on a model of regulation of monopolies through command
and control, whereas the new statutory scheme provides pro-
cedures suited to the emerging competitive utility market-
place. In this respect, many of the regulatory responsibilities
of the Public Utilities Commission may be antiquated and
unnecessary.

The statute imposes primary responsibility for the Code
revision report on the Public Utilities Commission. The Law
Revision Commission has executed its consultative role by
reviewing materials prepared by the Public Utilities Commis-
sion (focusing on procedural and substantive problem areas
identified by industry participants) and reporting its findings
to the Legidature.l This report is also provided to the Public

1. This report was approved by the Law Revision Commission at its June
12, 1997, meeting and submitted to the Legislature the following week, before
the statutory deadline. This printed edition of the June report contains some
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Utilities Commission to assist it in reporting to the Legislature
on Code revisions.

STRUCTURE OF THIS REPORT

This report first addresses the procedure followed by the
Public Utilities Commission in reporting to the Legislature on
needed Code revisions.

This report next addresses each of the utility industries
referred to the Law Revision Commission for consultation —
electrical, gas, transportation, and telecommunications. The
report summarizes the current status of restructuring in each
industry, and summarizes the positions of stakeholders and
the Public Utilities Commission on deregulation in that
industry. The report states the perspective of the Law Revi-
sion Commission on Code revision to implement deregulation
in each of the industries. The report does not include draft
legidation; the Law Revision Commission’s mandate for this
study is limited to “ consultation.”

This report does not reproduce material provided in Public
Utilities Commission reports on this matter or original com-
munications from stakeholders. That material is available
from the Public Utilities Commission.

It should be noted that this report is based on preliminary
information from the Public Utilities Commission and stake-
holders. It is anticipated that the Commission’s June 30, 1997,
report to the Legislature on Code revisions will reflect both
the results of this consultation and additional work performed
by the Commission? up to the time of issuance of its report.

minor editorial changes, but the perspective of the report is based on information
received through mid-June. Updated commentary from the Public Utilities
Commission has been incorporated into the Appendix. Seeinfra p. 485.

2. Throughout this report “Commission” refers to the Public Utilities
Commission. When reference is made to the Law Revision Commission, this
report uses the complete phrase.
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Procedural Issuesin Public
UTILITIES CODE REVISION

Public Utilities Commission’s Status
Update on Code Revision Efforts

The Public Utilities Commission began its efforts in
November 1996 by requesting interested persons (particularly
participants in the legislative restructuring process) for their
comments on needed Code revisions. In January 1997, the
comments recelved were recirculated for response. The
Commission on March 31, 1997, issued a status update that
included its preliminary reactions. The preliminary reactions
were generated from review by the staff of the Commission’s
industry, legal, and administrative law judge divisions.

The Public Utilities Commission’s March 31, 1997, status
update indicates that the Commission had hoped to be able to
introduce legislation in 1997 to effectuate consensus Code
changes that arise out of the reporting effort. But “there were
only afew such Code changes.”

Public Utilities Commission’s Wor king Relationship
with Law Revision Commission

The Public Utilities Commission has been cooperative in
keeping the Law Revison Commission informed of Public
Utilities Commission activities for this consultation, and
promptly providing the Law Revison Commission with
copies of materials when requested.

The procedure followed by the Public Utilities Commission
leaves the Law Revision Commission a limited time to per-
form its consultative role. However, this is not critical, since
the role is basically reactive — reporting on identified prob-
lems, rather than drafting legidlation.



452 PUBLIC UTILITY DEREGULATION [Vol. 27

Involvement of Stakeholders

Stakeholder involvement in the effort to identify needed
Code revisions has been limited. Of the four industries
included in this report, only the telecommunications industry
shows active participation, and that participation is limited to
telecommunications providers and does not include telecom-
munications users.

The reasons for this limited involvement are not clear. They
may include:

(1) Inadequate resources to review Code regulatory revi-
sions due to the pressures of preparing for competition.

(2) Reluctance to challenge the Public Utilities Commission
for fear of unfavorable treatment in the regulatory process.

Text of Code Revisions

Senate Bill 960 requires a report on needed revisions by
June 30, 1997. The Public Utilities Commission’'s status
report indicates that, apart from consensus changes that may
be made during 1997, it is the Commission’s desire to con-
tinue the discussions into the 1998 legidative session “when
more detailed conversations may take place.” During the
course of the Law Revision Commission’s consultation, a
number of consensus areas were identified; it is anticipated
that the Public Utilities Commission’s June 30 report will
include Code revision text on some of these matters.

Future Code Revision Efforts

For its March 31, 1997, status update, the Public Utilities
Commission solicited proposed changes from others and
reacted to the changes identified. The Commission indicates
that it is also actively searching the Code for needed revisions
and that its June 30 report will include specific recommended
revisionsit hasidentified as aresult of this effort.
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Industry participants have expressed dissatisfaction with the
pace of Code reform, stating that it is urgently needed now.
Some have perceived a reluctance of Public Utilities Com-
mission staff to initiate Code reforms, and have suggested
active Commissioner involvement in the process. Industry
participants have also suggested sunsetting the regulatory
statutes, with the burden on the Commission to demonstrate
the need for their continuance; this would ensure the Com-
mission’s prompt review of the statutes. And industry partici-
pants have requested the Law Revision Commission’s contin-
ued assistance to the parties to draft specific Code language
for the Legidlature to consider.

The Public Utilities Commission indicates that it expects to
take a much more active role in identifying needed Code revi-
sionsfor all industry areasin the future. The effort to open the
various industries to competition, particularly implementation
of AB 1890 (1996 Cal. Stat. ch. 854), has taxed the Commis-
sion’s resources available to simultaneously review the Code
for needed revisions.

Conclusion of Law Revision Commission

Initial materials from the Public Utilities Commission indi-
cated very few areas of agreement on Code revisions between
the Commission and stakeholders. However, closer examina-
tion by the Law Revision Commission reveals greater agree-
ment below the surface. Many of the issues or concerns
appear to be matters of drafting rather than matters of policy.
The consultation of the Law Revision Commission may have
been of some help in this respect.

The Law Revision Commission recommends that the parties
continue to communicate with each other on these mattersin
a constructive rather than adversarial manner. In addition, the
policy categorization suggested below may help focus on
fundamental areas of agreement and disagreement. To the
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extent this process reveals areas of agreement, the parties
should proceed to implementing legislation, in consultation
with each other.

The Law Revision Commission notes that this revision
effort does not include a number of potentially interested par-
ties, such as consumers. The Public Utilities Commission has
invited all interested parties to participate in this process. The
Law Revision Commission recommends that the Public Utili-
ties Commission make a renewed effort to get the input of
affected parties.

Although it has been suggested that the Law Revision
Commission continue its involvement to assist in the prepara-
tion of draft legidlation, thisis beyond the scope of authority
given to the Law Revision Commission by SB 960.

CATEGORIZATION OF POLICY ISSUESIN
PUBLIC UTILITIES CODE REVISION

The Law Revision Commission believes the Code revision
process will be advanced by summarizing categories or areas
of agreement and disagreement. To this end, the Law Revi-
sion Commission in this report uses the following categoriza-
tion of policy issues. The importance of an issue may vary
with the particular industry.

(1) Direct Regulation of Service Providers

Is there a need for continuing traditional regulation of how a
utility runs its business with respect to:

« planning for the future — expansion, facilities, markets
« audits and inspections
* new entrants (certification)
(2) Ratesand Pricing
Is there a need to continue traditional regulation in the areas of
* retail, wholesale
* antitrust matters
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(3) Consumer Protection
Should the law continue to regulate such matters as.
* fraud
« information and misinformation
* access (universal service)
(4) Safety of Public
Is continuing protection needed for physical safety of the
public, eg.:
* gas pipelines
e railroad crossings

(5) Transitional Issues

Does the deregulation process itself require interim regulation
for such matters as:

* stranded costs
* equal footing
» wheeling
(6) Organization and Procedures

Due to the emerging competitive marketplace, should changes
to regulatory processes and organization be considered?

* agency organization
 administrative procedures
e judicial review

(7) Miscellaneous | ssues

ELECTRICAL INDUSTRY

Current Status of Restructuring and Der egulation

Electrical energy has historically been sold to retail cus-
tomers by regulated utilities with exclusive service monopo-
lies. This regulatory framework is believed to be partially
responsible for California’s electricity rates being some 50
percent higher than the national average. The electric utilities
were vertically integrated monopolies responsible for the
generation, transmission, and distribution of electricity and
electrical services. Retail customers had no choice but to pur-
chase power from the local monopoly.

Congress began encouraging competition in the industry in
1978 with the passage of the Public Utilities Regulatory Poli-
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cies Act, which effectively created competition among inde-
pendent and public utility generators. Congress pushed the
industry closer to full-scale competition in 1992 by enacting
the Energy Policy Act, which promoted greater wholesale
competition by lowering the threshold for new producers to
enter the market and allowing greater access to the transmis-
sion lines owned by monopoly utilities. The Act also allowed
states to create a market where individual customers could
buy power from independent producers.

The California Public Utilities Commission began investi-
gating new approaches to regulating the supply and distribu-
tion of electricity in 1993. In 1996, the Legidature passed AB
1890, which provides a legidlative framework for the restruc-
turing of California’s electrical industry. The goal of the bill
was to restructure California’s electrical services industry in
order to move to competitive markets by December 31, 2001,
lower the cost of electricity, retain and attract jobs, and reduce
power outages.

In the restructured electrical industry, there will be competi-
tion in the generation of electricity. Thus, in the future, elec-
tricity consumers may choose among competing providers of
electricity. The transmission and distribution of electricity,
however, will continue to be handled by regulated franchise
monopolies.

Delivery of a third party’s power to customers over the
local distributor’s lines is commonly referred to as “retall
wheeling.” In order to implement retail wheeling, two new
public benefit, nonprofit market institutions were created: the
Power Exchange and the Independent Service Operator. Both
entities must be approved by the Federal Energy Regulatory
Commission. The Power Exchange is required to provide an
efficient, competitive electric energy auction, open on a non-
discriminatory basis to all providers, to meet the electricity
loads of exchange customers. The Power Exchange must
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provide results of its auction to the Independent Service
Operator. The Independent Service Operator is responsible
for providing centralized control of the statewide transmission
grid and for ensuring efficient use and reliable operation of
the transmission system. In order to ensure reliability, the
Independent Service Operator is required to adopt standards
for maintenance of the transmission facilities, and to conduct
reviews of power failures affecting more than 10 percent of a
service area. The Independent Service Operator has authority
to levy sanctions where appropriate. Both publicly-owned and
investor-owned electric utilities are required to commit con-
trol of their transmission facilities to the Independent Service
Operator until the end of 2001.

The move to a competitive generation market will result in
transition (or stranded) costs. These costs consist primarily of
continuing obligations for past utility power plant investments
and power purchase contracts that will not be recovered in a
competitive generation market. Investor-owned utilities have
through December 31, 2001, to recover most of these costs
through an accelerated recovery system. The Legislature
found that these costs should be recovered because the costs
were imposed by regulations and were then included in utility
rates.

Once the restructuring of California's electrical industry is
complete, electricity consumers will have the opportunity to
choose among competing providers of electricity and to
negotiate the purchase terms. Although customers will be able
to choose a new electrical services company, they can aso
choose to remain traditional utility customers.

The Public Utilities Commission will still have regulatory
responsibilities to ensure that consumers are protected from
fraud and misinformation. The Commission will be required
to provide electricity consumers with information necessary
to compare electric service offerings. In addition, because
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many aspects of electric service will remain monopoly-based,
the Commission will continue to be responsible for protecting
consumers where services are provided by monopoly
suppliers.

The Public Utilities Commission indicates a commitment to
developing alternatives to the historical cost-of-service
methods of regulation in an effort to encourage efficient and
least-cost service. The Commission is currently investigating
regulatory reforms that will provide stronger incentives for
efficient utility operation and investment, ssmplify complex
rate proceedings, and reduce administrative burdens.

Positions of Stakeholders and Public Utilities Commission

In the electrical industry, the underlying issue appears to be
whether deregulation istimely. Existing utilities take the posi-
tion that the industry will be open to competition beginning
January 1, 1998, and therefore deregulation is necessary to
alow al parties to compete in the open market — monopoly-
style regulation will no longer be appropriate. The Public
Utilities Commission, on the other hand, believes transitional
regulation is necessary to allow new entrants to establish a
foothold to promote effective competition.

The Public Utilities Commission believes it is too early to
contemplate broad revision of the Code, at least during 1997.
Industry participants have suggested that at least specific lan-
guage on Code changes that can be agreed upon should be
enacted now, along with a suggested path and timeline for
completing work. They suggest that sunsetting provisions of
the Code would force the process.

Categorization of Policy Issues

Policy issues in deregulation in the electrical industry are
summarized by category below. Detailed references to spe-
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cific Code sections may be found in the Appendix to this
report (see infra pp. 487-93).

Direct Regulation of Service Providers

Planning for the future — expansion, facilities, markets.
Resource planning statutes in both the Public Utilities Code
and the Public Resources Code (including provisions involv-
ing the California Energy Commission’s Electricity Report),
may be obsolete and overly prescriptive. Industry participants
suggest the provisions should be deleted, revised, or subjected
to sunset review. The Public Utilities Commission agrees in
concept that the resource planning statutes should be revised.

New entrants — certification. The parties disagree over the
continued need for certification of public convenience and
necessity. Industry participants suggest these provisions
should be revised to ensure regulatory streamlining — the
public interest in the construction of electric plants will be
protected by competition, rather than by a finding of future
public convenience and necessity. The Public Utilities Com-
mission disagrees — while some revisions may be necessary
in light of a competitive electricity market, some facilities
may continue to require certificate approval; deletion of these
provisions may be premature, especially for distribution util-
ity projects.

Rates and Pricing

Retail, wholesale. There is agreement of the parties that
statutes prescribing the method of establishing the costs of
new construction additions are outdated and overly-prescrip-
tive, based on cost-of-service ratemaking. The parties will
work on amendatory language.

There is agreement of both electrical and gas industry par-
ticipants and the Public Utilities Commission that mandatory
cogeneration rate parity with rates for gas used as fuel in an



460 PUBLIC UTILITY DEREGULATION [Val. 27

electric plant is inconsistent with a competitive market. The
parties will work on amendatory language.

Antitrust matters. Industry participants suggest amending
the Public Utilities Code and the Cartwright Act to draw a
“bright line” between those activities subject to regulation and
those subject to state antitrust laws. While the Public Utilities
Commission agrees that a “bright line” division is conceptu-
aly desirable, it believes such a division is likely to be
extremely difficult to make until the competitive evolution of
the electrical industry has progressed further. In the electrical
industry, the competition AB 1890 envisions will not exist
before 1998. The Commission is concerned that all market
participants have a fair opportunity to compete during the
transitional period, and as an interim measure is reviewing
appropriate rules to govern the relationship between a regu-
lated utility and any unregulated affiliates that provide energy
or energy-related services.

Consumer Protection

Assembly Bill 1890 addressed some aspects of consumer
protection affecting electrical industry deregulation. Other
areas of the Code may need to be changed or reorganized to
better define the Public Utilities Commission’s consumer
protection mandate in a competitive environment. The Com-
mission anticipates that legislation pending in the 1997-98
session, such as SB 524 and AB 581, will be vehicles for
enactment of additional consumer protection reforms and will
supplement AB 1890’ s consumer protection mandates.

Industry participants suggest modifying the Code to eimi-
nate punitive damages for breach of a qualified facility con-
tract — state policy is against punitive damages for breach of
a commercial contract. The Public Utilities Commission is
opposed to this change.
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Safety of Public

The parties agree that the Public Utilities Commission
should continue its safety-related regulation in the electrical
industry and no Code changes are proposed.

Transitional |ssues

Transitional issues for the electrical industry are addressed
in AB 1890. No changes have been suggested in these
provisions.

Organization and Procedures

Industry participants believe changes should be made to
streamline the Public Utilities Commission’s processes and
make them more accountable, including subjecting the Com-
mission’s actions to the Administrative Procedure Act and to
standard judicial review procedures.

The Public Utilities Commission believes it is inappropriate
to revisit these issues in this report, pointing out that the Law
Revison Commission has recently studied the areas of
administrative adjudication and judicial review and recom-
mended exemption of the Public Utilities Commission.
Legidation enacted in 1996 deals with Public Utilities Com-
mission procedure (SB 960, 1996 Ca. Stat. ch. 856) and
judicial review (SB 1322, 1996 Cal. Stat. ch. 855).

Industry participants also suggest that a new statute be
enacted to permit parties to petition the Public Utilities Com-
mission to repeal or modify obsolete regulations. The Com-
mission believes such legiglation is unnecessary, since under
existing law parties can file a petition to modify a Commis-
sion decision and achieve the same resullt.

Conclusion of Law Revision Commission

The policy disagreements in the electrical industry are sub-
stantial. This report highlights major areas of substantive dis-
agreement. There are aso substantial areas of agreement
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between the parties, at least in concept. Whether the areas of
agreement in concept may be readily expressed in statutory
language is not clear. The participants agree that in order to
promote competition, the Code should be revised now to
eliminate price parity requirements for gas used in cogenera-
tion.

NATURAL GASINDUSTRY

Current Status of Restructuring and Der egulation

Deregulation of the natural gas industry began in 1978 with
the Natural Gas Policy Act. This resulted in federal decontrol
of wellhead prices by 1985. The Federal Energy Regulatory
Commission then began the process of providing wholesale
access to natural gas transmission systems on a nondiscrimi-
natory basis, thus providing the opportunity for competition.

Between 1984 and 1993, the California Public Utilities
Commission instituted reforms to restructure the natural gas
industry at the state level. The Commission unbundled (or
separated) gas sales from gas transportation services,
reformed gas purchase contracts, and opened up access to
interstate pipeline transportation capacity to promote gas
supply competition. The Commission also developed a pric-
ing framework for a new gas transportation and distribution
market by unbundling interstate pipeline charges from
Intrastate transportation rates, establishing intrastate rates,
implementing rules for brokering the utilities' interstate
pipeline capacity rights, and establishing pricing policy for
new facilities. These regulatory steps have allowed a diversity
of competing natural gas suppliers and transporters.

Today, the natural gas industry is moving toward an
increasingly competitive market structure. It exhibits both
competitive and monopoly characteristics.

Large consumers may now choose to purchase unbundled
gas from non-utility suppliers, with price governed by market
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forces. Residential and small commercial consumers may
access non-utility supplies through aggregation or pooling
purchasing. Further refinement of small consumers direct
access to non-utility supplies will be addressed in the strategic
plan for natural gas being developed by the Public Utilities
Commission. For these consumers, the role of the Commis-
sion is to protect consumers from fraud and misinformation,
and to ensure that competitors do not circumvent or distort
market forces. Consumers who elect not to participate in
competitive gas procurement and transportation markets
(generadly residential and small businesses), retain the option
of remaining with a regulated provider. Because gas distribu-
tion is likely to remain monopolistic, the Commission plans to
regulate it to protect customers from monopoly abuses. How-
ever, rather than basing rates on the cost of service, the
Commission is exploring a system that will provide enhanced
efficiency incentivesto providers.

Although many of the reforms of the natural gas industry
are already in place, the Public Utilities Commission believes
a number of issues remain: maintaining clear standards for
regulated utilities that want to participate in unregulated gas
procurement and transportation markets;, removing alleged
market distortions in transportation; ensuring equal, adequate
access to market information; and addressing conflicts of
interest. In addition, the Commission would continue to fulfill
its traditional duty to protect consumers from monopoly
abuses and ensure “just and reasonable”’ rates for monopoly
services.

Positions of Stakeholders and Public Utilities Commission

Restructuring of the natural gas industry is further along
than restructuring in the electrical industry. The Public Utili-
ties Commission is currently engaged in an intensive review
of the regulatory statutes, in the process of developing a natu-
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ral gas strategy. The Commission expects to complete its
report on this matter in the summer of 1997. The report will
detail the status of deregulation and what needs to be done
next.

Industry participants have identified a number of problem
areas in the Code they believe need to be addressed to imple-
ment deregulation. However, they believe al parties would be
best served by addressing these issues in the context of the
Public Utilities Commission’s development of its strategic
plan for natural gas, with one exception. Electrical and gas
industry participants and the Commission believe that Code
provisions should be repealed immediately that require parity
of rates for gas used in cogeneration with rates for gas used as
fuel by an electric plant — thisis an artificial subsidy that is
no longer appropriate in competitive gas and electricity
markets.

Categorization of Policy Issues

Policy issues in deregulation in the natural gas industry are
summarized by category below. Detailed references to spe-
cific Code sections may be found in the Appendix to this
report (see infra pp. 494-98).

Direct Regulation of Service Providers

Planning for the future — expansion, facilities, markets.
Industry participants note that current law generaly recog-
nizes the obligation to serve as alegal duty that requires pub-
lic utilities to provide “reasonable’ service to the public,
regardless of a customer’s service arrangements or market
conditions. They suggest revising the applicable Code sec-
tions to refine the utility’s service obligation to alow
flexibility in response to the competitive implications of the
new gas market where customers have more choice of service
providers and different levels of utility service. The Public
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Utilities Commission agrees in concept, but believes Code
revision may be premature.

Rates and Pricing

Retail, wholesale. Industry participants note that current law
on residential rates and the low-income customer program
(CARE) creates imbalances in how costs are allocated within
and between customer classes. In a competitive market, base-
line rates creates competitive issues that result in inequitiesin
ratemaking because it rewards low consumption and penalizes
high consumption without regard to the customers’ circum-
stances. In light of the competitive market faced by natural
gas utilities, participants believe it no longer makes sense for
the costs of the program to be borne significantly by a class of
customers that cannot benefit from it. They argue the law
should provide that the competitive market is driven by cost
causation, economic efficiency, and competitive forces, bal-
anced with the policies of affordability and conservation. The
statutes governing baseline rates and CARE should be
modified to minimize ratemaking inequities. The Public Utili-
ties Commission would support some revision.

There is agreement of both electrical and gas industry par-
ticipants and the Public Utilities Commission that mandatory
cogeneration rate parity with rates for gas used as fuel in an
electric plant is inconsistent with a competitive market. The
parties will work on amendatory language.

Antitrust matters. Industry participants suggest amending
the Public Utilities Code and the Cartwright Act to draw a
“bright line” between those activities subject to regulation and
those subject to state antitrust laws. While the Public Utilities
Commission agrees that a “bright line” division is conceptu-
ally desirable, it believes such a division is likely to be
extremely difficult to make until the competitive evolution of
the natural gas industry has progressed further. In the natural
gas industry, competition in the procurement of natural gas
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supplies is still unavailable for all but the largest customers.
The Commission is concerned that all market participants
have a fair opportunity to compete during the transitional
period.

Consumer Protection

No issues have been raised in connection with this category
in the natural gasindustry.

Safety of Public

The parties agree that the Public Utilities Commission
should continue its safety-related regulation in the natural gas
industry and no Code changes are proposed.

Transitional Issues

Industry participants propose that statutory law be enacted
concerning transitional issues for the natural gas industry,
such as:

» recovery for uneconomic assets acquired to satisfy the
monopoly obligation-to-serve utility requirements

* public purpose program financing

 establishing rules for competition to ensure competitive
equity between utility (including municipa utilities) and
non-utility providers

 aggregation rules for small customers
The Public Utilities Commission has taken no position on

these matters, but is expected to address them in the strategic
plan for natural gas.

Organization and Procedures

No issues have been raised in connection with this category
in the natural gasindustry.

Conclusion of Law Revision Commission

The policy disagreements in the natural gas industry are
substantial, but the few parties that have entered into this pro-
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cess are in agreement that it is appropriate to use the forth-
coming strategic plan of the Public Utilities Commission as a
forum for working out Code revisions. This procedure
appears appropriate to the Law Revison Commission. The
participants agree that in order to promote competition, the
Code should be revised now to eliminate price parity
requirements for gas used in cogeneration.

TRANSPORTATION INDUSTRY

Current Status of Restructuring and Deregulation

Railroad and Rail Transit

The California Public Utilities Commission began regulat-
ing railroads when they had a de facto monopoly on trans-
portation and the public demanded that it be protected from
industry abuses. As the railroad monopoly was eroded with
the development of trucking, passenger buses, and airlines,
Congress recognized that railroads do business in a competi-
tive environment and preempted the states from economic
regulation of most of the railroad industry. The Commission
retains a minor advisory role in economic oversight by mak-
ing recommendations to the federal Surface Transportation
Board in response to railroad mergers and track abandon-
ments, and economic regulatory authority over railroads that
are not interconnected to the interstate network.

Today, the federa government has primacy on nearly all
matters concerning nongovernment railroads. The Public
Utilities Commission’s rail-related role is primarily limited to
ensuring freight and passenger safety, transit system safety,
and grade crossing safety. The Commission conducts inspec-
tions of all railroads in accordance with federal and state reg-
ulations, investigates railroad accidents, and participates in
educational rail safety programs. The Commission also over-
sees the design, construction, operation, and maintenance of
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rail transit systems; investigates accidents and potentially
hazardous conditions; reviews and approves corrective action
plans and schedules, and performs triennial, on-site safety
audits at rail transit agencies. In addition, the Commission is
responsible for ensuring that rail-highway at-grade crossings
and separations are designed, constructed, and maintained in
accordance with public safety standards.

Motor Carriersof Property, Household Goods, and Passengers

Until recently, the Public Utilities Commission was autho-
rized to regulate the activities of motor carriers of property,
household goods, and passengers. Motor carriers of property,
also referred to as motor freight carriers, are primarily truck-
ing firms that move goods such as general freight, agricultural
products, livestock, and automobiles. Household goods car-
riers move used household goods and other persona effects
from or to a residence within California. Passenger carriers
include buses, shuttle vans, and limousines. The regulatory
scheme included control of prices, routes and areas of service,
aswell as other elements of the motor carrier business.

The Federal Aviation Administration Authorization Act of
1994 generaly preempted the states authority to regulate
prices, routes, or the services of motor carriers that transport
property. It did not preempt states authority to regulate pas-
senger carriers and household goods carriers.

In response to federal preemption, the Legislature in 1996
removed all provisions in state law that authorized the Public
Utilities Commission to regulate rates, routes, and services of
motor freight carriers. The Legislature also transferred
authority for regulation of motor freight carriers from the
Public Utilities Commission to the California Highway Petrol,
with the Department of Motor Vehicles carrying out the
licensing liability, and workers compensation functions pre-
viously performed by the Public Utilities Commission. To
ensure a smooth regulatory transition, the Department of
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Motor Vehicles contracted with the Public Utilities Commis-
sion to continue performing licensing activities for motor
freight carriers until the Department of Motor Vehicles is
ready to assume full regulatory control. However, the Com-
mission will probably cease performing licensing functions
by the end of 1997.

The Public Utilities Commission continues to be responsi-
ble for the regulatory oversight of the passenger carrier indus-
try. Thisincludes ensuring that firms maintain adequate liabil-
ity and workers compensation insurance coverage, comply
with driver and vehicle safety programs, and adhere to service
and pricing requirements. The objective of the regulation of
these carriers is to ensure safety and promote consumer
interests.

The Public Utilities Commission will also continue its regu-
latory program for the household goods carrier industry. This
regulatory program includes licensing, updating maximum
rates, and enforcing consumer protection rules and responding
to consumer complaints.

Positions of Stakeholders and Public Utilities Commission

The main factor in Public Utilities Commission regulation
or deregulation of the transportation industry has been federal
preemption. The Commission agrees that many of the statutes
in the Public Utilities Code are ripe for review to reflect this
trend. Work is ongoing to review existing statutes. The
Commission hopes to identify a number of statutes for reform
inits June 30, 1997, report to the Legislature.

Railroads

The Public Utilities Commission’s economic regulatory
authority is limited to intrastate railroads that have no inter-
state connection. Railroad industry participants have proposed
Code revisions to reflect this. The Commission is concerned
that the specific language proposed could affect its general
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regulatory authority over safety issues and its economic
regulatory authority over intrastate railroads that have no
Interstate connection. Further inquiry indicates a substantial
amount of agreement in principle among the parties, but some
disagreement about the full impact of federal preemption on
the Commission’s regulatory authority over transportation
safety and a few other matters. There is aso a question
whether a few small intrastate railroads in fact have an
Interstate connection; the answer to this question could affect
the drafting approach to Code revision.

Highway Property Carriers

The Public Utilities Commission’srolein thisfield is termi-
nating. The main statutes have been revised accordingly.
However, there are a few missed provisions and cleanup leg-
islation is desirable.

Household Goods Carriers

Moving and storage industry input indicates existing
statutes are satisfactory. The Public Utilities Commission
believes some adjustment is needed to reflect further federal
preemption in some areas.

Passenger Carriers

There is full Public Utilities Commission regulatory author-
ity in this area. The Commission does not see a need for statu-
tory change here.

Water Vessel Carriers
No significant issues have been identified in this area.

Airlines

Federal preemption in this area has made large segments of
the Public Utilities Code ripe for review, and the Public Utili-
ties Commission plans to address this in its June 30, 1997,
report to the Legislature. However the Commission also has
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state law authority to receive proofs of insurance of air carri-
ers, the Commission plans to review this matter to determine
the extent to which this authority is still necessary.

Categorization of Policy Issues

The critical factor in the transportation industry is federa
preemption rather than state deregulation. For this reason, a
summary by category of policy issues for this industry is not
particularly helpful. The disagreements relate primarily to
drafting questions rather than policy issues. Detailed refer-
ences to specific Code sections may be found in the Appendix
to this report (see infra pp. 499-507).

Conclusion of Law Revision Commission

It appears to the Law Revision Commission that there are
substantial areas of agreement over policy among the parties.
All sides acknowledge the pervasive effect of federal preemp-
tion. There is some disagreement between the Public Utilities
Commission and railroad industry participants about the
effect of federal preemption on a handful of statutes that
could affect the Commission’s regulatory authority over
transportation safety and a few other matters.

The Law Revison Commission perceives that it is essen-
tially a drafting matter to overhaul the transportation portions
of the Code in a way that does not adversely affect the
remaining regulatory authority of the Public Utilities Com-
mission. There is an opportunity here for a substantial cleanup
of large portions of the Code. It should be a fairly straight-
forward process for the parties to circulate drafts and reach
agreement on statutory language.
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Telecommunications Industry

Current Status of Restructuring and Deregulation

Competition was virtually non-existent in the telecommuni-
cations industry until the 1984 federal divestiture case broke
up the AT& T monopoly on local and long distance telephone
service. The divestiture occurred because AT&T had the
power, by virtue of its control of the local exchanges, to pre-
vent competition in the long distance market.3 The consent
decree (known as the Modification of Final Judgment, or
MRJ) allowed for competition in the long-distance market and
left the regulation — and deregulation — of local companies
to the states.

The MFJ prohibited the local exchange carriers (LECs) that
were created out of the divestiture, including Pacific Bell in
Cdifornia, from providing long-distance service between
service areas known as Local Access and Transport Areas
(LATAS). LECs provide loca exchange services and
intraLATA toll services. Local exchange services include:
access line, dial tone, local caling, directory assistance, 911
emergency service, white page listing, and access to Interex-
change Carriers. The MFJ also prevented the LECs from
providing video-programming services. Although the LECs
originally had monopolies on local exchange service in cer-
tain service areas, this service has now been opened to
competition.

In 1994, the Legislature passed several bills designed to
open al telecommunication markets under the regulation of
the Public Utilities Commission to competition by January 1,
1997. Assembly Bill 3720 (1994 Cal. Stat. ch. 934) directed
the Public Utilities Commission to authorize fully open com-
petition in the intrastate, interLATA telecommunications

3. See United States v. American Tel. & Tedl. Co., 552 F. Supp. 131, 162
(D.D.C. 1982).



1997] REPORT TO LEGISLATURE 473

market, provided such competition was authorized by federal
law or court order. Before the LECs created out of the
divestiture could compete in intraLATA markets, the MFJ
needed to be amended, Congress needed to pass legidation
authorizing such competition, or the LEC needed to obtain a
waiver from the D.C. District Court. One of the goals of AB
3720 was to allow Pacific Bell into the intrastate long-dis-
tance market. In order to prevent Pacific Bell from unfairly
using its position as a LEC, AB 3720 required that the open-
ing of interLATA long-distance markets to Pacific Bell not
precede the opening of competition within the local exchange
markets.

Competition in the local exchange markets raises difficult
issues regarding the provision and subsidy of universal ser-
vice: Competition makes the mechanisms to ensure universal
service less functional because the profits available for the
cross-subsidization of residential telephone service shrink. In
addition, when a LEC operates as a monopoly, only the LEC
is eligible for universal service support. But under a competi-
tive scenario, multiple, competing providers of residential
local telephone service should all be éligible for universal
service support. Thus, AB 3643 (1994 Cal. Stat. ch. 278)
directed the Public Utilities Commission to study the
definition and provision of universal service to ensure the fea-
sibility of competition in the local exchange markets.

The Legidature also passed AB 3606 (1994 Cal. Stat. ch.
1260), which directed the Public Utilities Commission to
permit any cable television corporation or telecommunica-
tions corporation to enter local telecommunications markets
in the service territory of alocal exchange telephone corpora-
tion once that local exchange telephone corporation obtains
the right to offer cable television or video dial tone service
within its service territory.
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Congress replicated much of this legidlation in the federal
Telecommunications Act of 1996. The Act was intended to
effect competition in the telecommunications market
throughout the country. It opened all local exchange markets
to competition and removed the MFJ restrictions from com-
panies such as Pacific Bell that were created out of the
divestiture, allowing those companies to provide interLATA
services under specified conditions. It also removed the
video-programming restrictions from the divestiture compa-
nies, enabling them to enter the cable business, and directed
the FCC to redefine universal service. The Public Utilities
Commission is currently reviewing its policies to ensure com-
pliance with the Act.

Cdlifornia’s telecommunication industry has undergone
rapid change since enactment of state and federal legislation
and adoption of Public Utilities Commission policies. Carriers
are now authorized to compete in the local exchange and to
compete for intraLATA toll calls. But competition is only
now developing in local telephone markets. And although
Cdifornias second largest LEC (GTE) now offers inter-
LATA services, California s largest LEC (Pacific Bell) hasto
date not requested this authority.

Despite the steps that have been taken toward a competitive
market, the Public Utilities Commission still retains a major
regulatory role in the telecommunications industry. Its pri-
mary functions include setting rates for monopoly services,
implementing public purpose programs, enforcing market
place fairness, and resolving customer complaints. In addi-
tion, the Commission is currently examining the technical,
legal, and financial issues that must be resolved before new
entrants into the market can compete. Among the legal issues
the Commission must resolve are those involving the sale and
resale of telephone services. Among the technical issues are
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how to provide equal access to switching equipment and
implementing new area codes.

Positions of Stakeholders and Public Utilities Commission

The principal area of contention in the telecommunications
industry is competition and deregulation involving local tele-
phone service. Incumbent carriers note that, since the Public
Utilities Code was written, both state and federal laws have
opened local service telephone markets to competition. Over
80 local carriers have received authority to compete in the
provision of local exchange service in California, more than
in any other state. Many players are huge, all are sophisti-
cated, and some plan to enter all lines of business, including
local service, long distance, wireless, Internet, and cable TV.

The incumbent carriers state that there is a need for com-
prehensive revision of many Code provisions designed origi-
nally to apply to monopolies. They would purge obsolete
Code sections that include unnecessary statutory constraints
preventing the Commission from reducing regulation in the
competitive environment. The Commission must also enforce
a full set of competitive protections now required by
Congress, increasing the need to remove unnecessary regula-
tory burdens. Code revision would permit the Commission to
focus more on consumer protection to ensure quality service
from all competitors.

The Public Utilities Commission points out that it has been
active in revising the Code to reflect restructuring in the
telecommunications industry, which has been going on for
some years. There is pending legisation to eliminate obsolete
reporting requirements. The Commission currently has an
internal group actively studying the Code, and expects to have
affirmative recommendations for its June 30, 1997, report to
the Legislature on needed Code revisions. The Commission
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anticipates meetings with interested persons in the fall of
1997 to seek out areas of consensus on Code changes.

The Public Utilities Commission sees the need for continu-
ing regulation in the local telephone service sector until a
fully competitive environment is established. During this
transitional phase, it believes regulation is still necessary to
promote competition by new entrants in the market with the
large former monopolies that still dominate the market. The
Commission views itself as the rational middle between con-
tending parties in this area, with the purpose of fostering
competition by an appropriate transitional level of regulation.

The Public Utilities Commission indicates that it is moving
in the direction of competition and away from heavy-handed
regulation. However, it believes this whole area is very com-
plex, and any deregulation must be instituted with great care.
For example, factors that influence the direction of deregula-
tion include market share, type of market (facilities-based v.
resale), ability of competitors to cross-subsidize. The
Commission has issued decisions that depend on the
competitive environment, and these are very difficult and
lengthy cases.

The Public Utilities Commission’s approach is supported by
new entrants. They point to experience in moving from a
monopolistic environment to a competitive environment in
the long distance sector. They believe deregulation is not
appropriate until the regulated monopolies lose market share
and real choices are available to consumers of local telephone
services.

The incumbent carriers disagree with this assessment, not-
ing that the local telephone service sector is open to competi-
tion right now. While actual competition is not as great in the
residential sector as it is in the business sector, the Public
Utilities Commission is moving much too slowly. They
believe that telecommunications should be exempted from
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Commission economic regulation now. The companies now
entering the local telephone service market are large and
fiercely competitive corporations, and do not need special
protection by the Commission.

The incumbent carriers indicate that heavy-handed regula-
tion by the Public Utilities Commission is still in place in the
Code. They distinguish between Commission oversight in the
wholesale market, which may still be appropriate, and the
retail market, where Commission regulation should be elimi-
nated. They recognize a continuing need for Commission
regulation in the area of consumer protection, but believe this
should apply to al carriers equally, not just to the former
monopolies. They have suggested sunsetting existing regula-
tory provisions to precipitate a thorough review.

Categorization of Policy Issues

Policy issues in deregulation in the telecommunications
industry are summarized by category below. Detailed refer-
ences to specific Code sections may be found in the Appendix
to this report (see infra pp. 508-29).

Direct Regulation of Service Providers

There are many statutes providing for direct regulation of
telecommunication carriers, such as the terms and conditions
of service, and many other aspects of the telecommunication
business. The incumbent carriers generally believe this sort of
direct regulation should end — services provided are market
differentiators in a competitive environment. The Public
Utilities Commission and new entrants generally disagree;
they would maintain many of these forms of regulation, at
least until competition is more extensive.

Planning for the future — expansion, facilities, markets.
The Public Utilities Commission and industry participants
agree that in a fully competitive market, the Commission’s
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direct regulation of many business activities (including day to
day operations, saes, administration, investment, future
planning, expansion, and market entry plans) should end. The
Commission views its role as not to protect monopoly mar-
kets or former monopoly providers, but to foster fair competi-
tion in markets that have been monopolistic until recently.

The Public Utilities Commission and the new entrants into
the market believe that during the transition to a fully
competitive market, the interests of the competitors must be
balanced, and the Commission should retain discretion for
this purpose. The incumbent carriers believe that in reality the
markets are now open to competition, and all competitors
should be treated equally. The Code permits disparate
treatment of companies providing the same services; the
incumbents would repeal the provisions that allow unequal
treatment in a competitive market.

Audits and inspections. The Public Utilities Commission
and incumbent carriers agree that the Commission should no
longer conduct triennial comprehensive audits of incumbents
operations. The new entrants disagree, arguing that audits
should be required, since local markets are not yet
competitive.

The Public Utilities Commission and new entrants believe
the Commission must retain authority to conduct narrowly-
targeted audits, such as those to review affiliate transactions
to protect against inappropriate revenue transfers. The incum-
bent carriers disagree — open markets and competition in
combination with the competitive protections required by
federal law will protect against inappropriate revenue trans-
fers and should replace other pricing mechanisms imposed by
the Commission.

New entrants (certification). The Public Utilities Commis-
sion and industry participants agree that basic network stan-
dards and standards of service quality and reliability should
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be maintained. They agree the Commission should continue
to certify or register new market entrants to ensure this, in the
near term. Incumbent carriers also believe the level of regula-
tory oversight should decrease as markets take over the role
of defining service quality and reliability requirements. They
believe any regulatory-mandated service quality and reliabil-
ity standards that remain should apply equally to al service
providers.

Rates and Pricing

Retail, wholesale. The Public Utilities Commission and new
entrants into the market believe that the Commission should
regulate rates in retail service offerings, and differential rates
may be appropriate to encourage development of competition
between incumbent carriers and new entrants. The incumbent
carriers disagree, noting that competition exists now — in a
competitive environment, no retail service offered directly to
end-users by any provider should be regulated. Code sections
that allow the Commission to restrict retail pricing in markets
where competition is permitted should be eliminated.

With respect to wholesale service offerings, the Public
Utilities Commission is required to set prices that conform to
the Telecommunications Act of 1996. The incumbent carriers
argue that wholesale services and network elements provided
to interconnecting carriers should be subject to Commission
oversight only when interconnecting carriers cannot reach an
Interconnection or switched access agreement, consistent with
the Telecommunications Act. Any oversight should be limited
to effecting an agreement and resolving possible disputes or
complaints among signatories that may occur.

The Public Utilities Commission takes the position that
increased regulatory flexibility — e.g., tariff and pricing flexi-
bility rules — depends on whether service is provided by an
incumbent carrier or a new entrant and whether the carrier
offering the service has market power.
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The incumbent carriers argue that basic local exchange ser-
vice, whether categorized as a retail service or as wholesale
service on an interim basis, should be authorized at a price
that covers the cost of service, plus a reasonable profit, with
the single exception of any costs explicitly recovered from the
state or federal universal service funds.

Antitrust matters. The Public Utilities Commission, sup-
ported by the new market entrants, believes it has a continu-
ing role in monitoring anticompetitive behavior and cross-
subsidization by incumbents as long as they have market
power. The incumbent carriers disagree — the role of the
Commission should be to implement state and federal laws
promoting competition, not to enforce antitrust laws. They
point out that the Attorney General can vindicate antitrust
policies, and that the state unfair business practices laws pro-
vide for both public and private enforcement. They suggest
that the current regulatory framework (under which, for
example, there are price cellings and floors) should be
reassessed to determine whether it is appropriate as competi-
tion grows and intensifiesin California.

The incumbent carriers aso argue that, in any case, al
competitors should be held to the same standards. They urge
that antitrust investigative actions should be taken only on
sufficient and substantial grounds (to minimize competitive
“gaming”) and that any action should recognize the competi-
tive urgency for resolving matters expeditiously.

Consumer Protection

There appears to be general agreement that existing Public
Utilities Code consumer protection statutes should remain in
place as the markets open to competition. The Public Utilities
Commission needs to be able to establish or modify specifics
In response to the changing competitive environment, and
also to forbear from regulation where appropriate. Industry
participants emphasize that providers should be equally obli-
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gated and consumers should have equal basic protections; the
law should not discriminate in the area of consumer
protection.

Fraud. Both the Public Utilities Commission and industry
participants agree that continuing oversight of marketing
practices is necessary. Certain types of marketing practices
peculiar to the telecommunications industry — e.g.,
“damming” (unauthorized transfer of a customer’s long dis-
tance service from one carrier to another) — are likely to
grow as competition develops in the intraLATA toll market
and local exchange market. A related concern is consumer
privacy (telemarketing).

Information and misinformation. Both the Public Utilities
Commission and industry participants see an ongoing role for
the Commission in the area of consumer information. Types
of issues that have been identified include notification and
distribution of information about marketing practices, avail-
able services, the range of providers, area code splits, reason-
able rates and charges, and billing details.

Access (universal service). The Public Utilities Commission
must implement universal service and consumer access to the
telecommunications network pursuant to the Telecommuni-
cations Act of 1996 (FCC's Universal Service program) and
pursuant to Commission rules governing access to the net-
work of local exchange companies by competitors and long-
distance companies. Industry participants agree on the impor-
tance of availability of universal service and consumer access.
Revision of Commission rules will be required during the
move from monopoly to competitive markets; the existing
access structure is premised on a monopoly local exchange
market.
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Safety of Public

In the telecommunications industry, safety of the public
relates primarily to network reliability (e.g., 911, alarm ser-
vices). The parties indicate that existing statutes and regula-
tions are effective for this purpose and should be maintained.
Incumbent carriers note that, with competition, the Public
Utilities Commission should hold all providers to the same
standards to ensure that public safety is not compromised.

Transitional |ssues

Incumbent carriers argue that local markets are now open to
all competitors. Incumbent carriers have made interconnec-
tion agreements with new entrants, enabling them to offer
consumers a competitive choice. Barriers to entry have been
removed and competition is underway with customer choices
available today. Incumbent carriers argue that regardless of
the transitional mechanisms to a deregulated marketplace, the
Public Utilities Commission should treat al competitors
equally.

The new entrants into the local market disagree with this
basic assessment, believing that the incumbent carriers must
be restrained until competition is fully established.

Sranded costs. There is substantial disagreement over
stranded costs and the need to maintain fair rates of return
until those costs are recovered. The incumbent carriers argue
that competitive pricing should reflect the full recovery of an
incumbent provider’s actual costs incurred during monopoly
regulation; this must be accomplished before deregulation is
implemented or the marketplace effects of competition
become widespread. The Public Utilities Commission notes
that it has denied a request of the incumbent carriers for com-
pensation under the Takings Clause of the United States Con-
gtitution for failure to provide a fair rate of return. The
Commission found that the carriers quantitative evidence
was too speculative, but left open the opportunity to reapply.
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Equal footing. The incumbent carriers argue that, if state
public policy determines a transitional period is necessary
before full deregulation, all competitors should be treated
equally. The critical issues include costing and pricing asso-
ciated with interconnection, universal service, and access
charges. There must also be sufficient and competitively neu-
tral funding of universal service. Correct universal service and
universal service funding must be accomplished expeditiously
— before deregul ation and widespread competition.

Organization and Procedures

In 1996, the Legidature enacted bills dealing with Public
Utilities Commission procedure (SB 960) and with judicial
review of the Commission (SB 1322).

Conclusion of Law Revision Commission

The Law Revision Commission has concluded that several
actions would be helpful. A timetable should be established
for deregulation of the telecommunications industry. The
timetable should be rationally based on appropriate criteria. It
would also be helpful to establish the Public Utilities Com-
mission’s role in telecommunications when deregulation is
complete — for example, licensing or certifying entrants into
the market and ensuring consumer protection.
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APPENDIX

SPECIFIC REVISIONS OF PUBLIC UTILITIES CODE
SUGGESTED BY INDUSTRY PARTICIPANTS

WITH UPDATED COMMENTARY FROM CPUC

This Appendix lists specific Code sections that have been
identified by industry participants for possible revision.1 This
information has been provided by the participants; the Law
Revision Commission takes no position as to its accuracy.
The California Public Utilities Commission’'s (CPUC)
positions on the suggested revisions are drawn from a recent
memorandum.2

ELECTRICAL INDUSTRY . .. .. e 487
NATURAL GAS. . .. . e 494
TRANSPORTATION . . . .o e e e 499
TELECOMMUNICATIONS . . . . ... oo 508

The Code sections in each industry discussion (except
Transportation) are grouped in the following categories:

(1) Direct Regulation of Service Providers
Is there a need for continuing traditional regulation of how a
utility runsits business with respect to:
« planning for the future — expansion, facilities, markets
» audits and inspections
* new entrants (certification)

1. Industry participants are those who expressed their views in writing or
orally at Law Revision Commission meetings. For additional information, see
files on Study B-800 (Public Utility Deregulation).

Unless otherwise indicated, “ Code’ refers to the Pubic Utilities Code.

2. Memorandum from Jean Vieth, Legal Division, CPUC, “Updateto LRC's
report, Public Utility Deregulation” (October 28, 1997) (on file with California

Law Revision Commission). Some editorial revisions have been made in this
material.
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(2) Ratesand Pricing
Isthere a need to continue traditional regulation in the areas of:

« retail, wholesale

e antitrust matters

(3) Consumer Protection
Should the law continue to regulate such matters as.
* fraud
« information and misinformation
* access (universal service)
(4) Safety of Public
Is continuing protection needed for physical safety of the
public, eg.:
* gas pipelines
e railroad crossings
(5) Transitional Issues
Does the deregulation process itself require interim regulation
for such matters as:
* stranded investments
* equal footing
» wheeling
(6) Organization and Procedures
Due to the emerging competitive marketplace, should changes
to regulatory processes and organization be considered?
* agency organization
 administrative procedures
e judicial review
(7) Miscellaneous | ssues
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ELECTRICAL INDUSTRY

Category (1): Direct Regulation of Service Providers

§454.8. Requires that in any decision establishing rates reflecting
the costs of new construction or additions to the corporation’s
plant, the CPUC shall consider a method in which recovery of
costs would be constant in real economic terms over the useful
life of the facilities.

» Suggested Action: Delete. Edison suggests deleting this section.

» Rationale: Section is an outdated, overly prescriptive procedure based on

cost-of-service ratemaking.

* CPUC: Delete. This section imposes a cost-of-service ratemaking procedure,

which is at odds with incentive ratemaking and the increasingly competitive
energy market.

§701.3. Requires the CPUC to direct that a specific portion of
future electrical generating capacity needed in California be
reserved or set aside for renewable resources.

» Suggested Action: Delete. Edison suggests deleting this section.

» Rationale: No need for the CPUC to perform long-run resource planning for

the electric utilities.

» CPUC: Sunset in 1998 may be appropriate. State electric restructuring policy
(AB 1890, 1996 Cal. Stat. ch. 854) subsumes prior policy on electric resource
planning. Any proposed sunset should coincide with AB 1890's
implementation.

§ 701.4. Requires electric resource acquisition programs to recog-
nize and include a value for the resource diversity provided by
renewabl e resources.

» Suggested Action: Delete. Edison suggests deleting this section.

» Rationale: No need for the CPUC to perform long-run resource planning for

the electric utilities.

* CPUC: Sunset in 1998 may be appropriate. State electric restructuring policy

(AB 1890) subsumes prior policy on electric resource planning. Any proposed
sunset should coincide with AB 1890’ s implementation.

§ 1001. Requires some public utilities to obtain a certificate of
public convenience and necessity (CPCN) from the CPUC
prior to commencement of construction.
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» Suggested Action: Amend. Edison suggests modifying to revise requirement
for CPUC approval prior to construction. This provision should be subject to
periodic review to encourage regulatory streamlining.

* Rationale: The interests of the general public will be protected by competi-
tion, rather than by a finding by a regulatory agency of future public conve-
nience and necessity. Note that utilities are still required to get permit from the
proper county, city, or other public authority. Also, these statutes do not apply
to municipally-owned public utilities.

§ 1003. States information that must be included in application for
certificate authorizing new construction by an electrical or gas
corporation not regulated by the Public Resources Code.

» Suggested Action: Amend. Edison suggests revising or deleting the detailed
requirements for engineering information, cost estimates of the financia
impact of the plant on ratepayers, and a construction management plan for
power plant construction.

» Rationale: This section was designed to allow the CPUC to establish fair rates
to cover prudent and reasonable costs for the construction of electric plants.

» CPUC: Possibly amend. Some of the detailed requirements for an electric
utility CPCN application may no longer be necessary in light of the increas-
ingly competitive markets for electric utility services.

§1003.5. States information that must be included in application
for certificate authorizing new construction by electrical or gas
corporation regulated by the Public Resources Code.

» Suggested Action: Amend. Edison suggests revising or deleting the detailed
requirements for engineering information, cost estimates of the financia
impact of the plant on ratepayers, and a construction management plan for
power plant construction.

» Rationale: This section was designed to allow the CPUC to establish fair rates
to cover prudent and reasonable costs for the construction of electric plants.

8 1005. Permits the CPUC to issue or refuse to issue certificates for
new construction. If a certificate for new construction is
granted, requires the CPUC to specify the operating and cost
characteristics of the plant, line, or extension for which the
certificate was granted.

» Suggested Action: Unclear. Edison does not specify how it would like this

section changed.

* CPUC: Amend to delete provision that hearing must be held on reguest on

“any person entitled to be heard.” Existing law appears to have been designed
for an era of monopoly provision of utility services.
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8 1005.5. Requires the CPUC to specify in the certificate a maxi-
mum reasonable cost of new construction.

» Suggested Action: Delete. Edison suggests deleting this section.

» Rationale: Should no longer be necessary for the CPUC to establish a maxi-
mum cost to be reasonable and prudent for any new construction or addition.

8§ Proposed revisions to Public Resources Code 88 25300-
T25309.1. Sections are related to the long-run resource planning
in the public utilities.

» Suggested Action: Amend. Edison suggests that these sections should be
deleted or subject to a sunset statute.

Category (2): Ratesand Pricing

§ 211 et seq. Provide definitions for terms used in the Code.

» Suggested Action: Amend. Edison states that this section should be revised,
and periodically reviewed for regulatory streamlining purposes. Union Pacific
also suggests amending § 211. See Transportation discussion infra p. 499.

» Rationale: The CPUC is now pre-empted by federal law from regulating rates
for railroads and trucks, although it still sets rates for some carriers, such as
shuttle services, household movers, and limousine companies.

» CPUC: The CPUC's Report to the Legidature on Revisions of the Public
Utilities Code Resulting from Restructuring of Regulated Industries (June 30,
1997) proposes, instead, a new section defining a “ network railroad” as arail-
road that is part of the “interstate rail network” as the latter term is used in 49
U.S.C. 8§ 10501(8)(2)(A).

§454.4. Requires the CPUC to set rates for gas used in cogenera-
tion technology projects no higher than rates for gas used as
fuel by an electric plant.

» Suggested Action: Delete. Edison suggests deleting this section. SoCal Gas
also suggests amending this section. See Natural Gas category (2) discussion
infra p. 495.

» Rationale: Section is obsolete because of gas deregulation, i.e. there is no
longer a single UEG rate for electric utilities. It is also obsolete as a result of
the changing competitive environment in which regulated and unregulated
entities are competitors.

» CPUC: Continue to review with objective of developing appropriate amend-
ment to sunset. Mandatory cogeneration rate parity with UEG rates is incon-
sistent with a competitive energy market and should be phased out; however,
continued regulation may be necessary to protect consumers and developing
competition as California proceeds through the transition from a monopoly to
a competitive market for energy services. In addition, the CPUC’s Natural Gas
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Strategy will consider necessary “next steps’ to further gas competition in
Cdlifornia.

8 454.6. Requires the CPUC to set rates for gas in solar electric
generation station projects no higher than the rates for gas used
asfuel by an electric plant. In effect until January 1, 2001.

» Suggested Action: Delete. Edison suggests deleting this section.

» Rationale: Section is obsolete because of gas deregulation, i.e., there is no
longer a single UEG rate for electric utilities. It is also obsolete as a result of
the changing competitive environment in which regulated and unregulated
entities are competitors.

* CPUC: Deletein 2001. Mandatory cogeneration rate parity with UEG rates is
inconsistent with a competitive energy market. This section does not affect
solar plants placed in operation after January 1, 1995, and sunsets in 2001.

§ 454.7. Requires the CPUC, to the extent permitted by federal
law, to provide cogeneration technology projects with the high-
est possible priority for the purchase of natural gas.

» Suggested Action: Delete. Edison suggests deleting this section.

» Rationale: Section is obsolete because of gas deregulation, i.e., there is no
longer a single UEG rate for electric utilities. It is also obsolete as a result of
the changing competitive environment in which regulated and unregulated
entities are competitors.

* CPUC: Possibly amend. This section may be inconsistent with the evolution
of competitive markets for energy services and requires further review. The
CPUC's Natural Gas Strategy will consider necessary “next steps’ to further
gas competition in California.

§ 454.8. Discussed in Electrical Industry category (1) supra p. 487.
§ 701.3. Discussed in Electrical Industry category (1) supra p. 487.

§ . Proposed new section.

e Suggested Action: Add. Edison suggest amending the Code and the
Cartwright Act to draw a“bright line” between those activities subject to regu-
lation and those subject to state antitrust laws.

» Rationale: The Cdlifornia Supreme Court recently held that the CPUC's
authority over the regulated rates did not immunize PacTel and US West
against claims for price fixing under the Cartwright Act. Cellular Plus, Inc. v.
Superior Ct., 14 Cal. App. 4th 1224, 18 Cal. Rptr. 2d 308 (1993). As the
energy market moves to a competitive framework, Cellular Plus creates the
opportunity for duplicative litigation. Law should provide for one litigation
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before the regulatory agency to set rates, or before the courts for unregulated
conduct, but not both.

* CPUC: The CPUC agrees that a “bright line” division is conceptually desir-
able, but suggests such a division is likely to be extremely difficult to make
until the competitive evolution of the electric industries has progressed further
(the competition AB 1890 envisions will not exist before 1998). The CPUC is
concerned that all market participants will have a fair opportunity to compete
during the transitional period, and as an interim measure is currently review-
ing appropriate rulesto govern the relationship between aregulated utility and
any unregulated affiliates that provide energy or energy-related services (see
R.97-04-011, 1.97-04-012).

Category (3): Consumer Protection

§ 2106. Permits court to impose punitive damages on public utili-
ties for willful violations of law.

» Suggested Action: Amend. Edison suggests modifying to eliminate the poten-
tial for punitive damages for aleged breach of qualified facilities (QF)
contracts.

» Rationale: (1) Equity — QFs cannot be sued for punitives under the Civil
Code. See Civ. Code § 3294. (2) State policy against awarding punitives for
breach of commercia contracts. See Foley v. Interactive Data Corp., 47 Cal.
3d 654, 765 P.2d 373; 254 Cal. Rptr. 211 (1988).

Category (6): Organization and Procedures

8 3. Grandfathers provisions for commissioners in office in 1951
when Code was adopted.

» Suggested Action: Delete. Edison suggests deleting this section.

» Rationale: Obsolete.

§ 303. Prohibits a person who holds an office or is pecuniarily
interested in a regulated corporation from being appointed a
commissioner, or being employed by the CPUC.

» Suggested Action: Delete. Edison suggests deleting this section.

» Rationale: Uses archaic “pecuniarily interested” standard. Superseded by the

Fair Political Practices Act.

* CPUC: Amend so that prohibitions apply only to commissioners. Give the
CPUC authority to apply its Statement of Incompatibility to gubernatorial
appointees. The CPUC supports SB 595 (Burton) (1997 Cal. Stat. ch. 195),
which addresses thisissue.
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8 310. States that no vacancy in the CPUC shall impair the right of
the remaining commissioners to exercise al powers of the
CPUC. A mgjority of the commissioners constitutes a quorum.

e Suggested Action: Amend. Edison suggests amending to provide that a

majority of the then-sitting commissioners constitutes a quorum.

» Rationale: To clarify the CPUC’s power to act when there are vacant seats.

* CPUC: Amend to clarify validity of actions taken when there are only three
sitting commissioners (i.e., when two vacancies exist).

88 1801-1812. Provide rules for reasonable advocate's fees, rea-
sonable expert witness fees, and other reasonable costs to pub-
lic utility customers for participation or intervention in any
proceeding of the CPUC.

» Suggested Action: Amend. Edison suggests revising intervenor compensation
rules. For example, large agricultural groups and other industry groups, whose
members cannot show financial hardship, should not be made €eligible by spe-
cial interest statute (8 1812).

» CPUC: Continue to review with the objective of developing appropriate
amendment. The CPUC has opened a Rulemaking and Investigation (R.97-01-
009, 1.97-01-010) to review the Intervenor program.

88 1821-1824. Rules regarding use of computer models for fore-
casting. Sections require computer models that are used as the
basis for any testimony or exhibit in a hearing or proceeding
before the CPUC be available to the CPUC and parties for
review and verification. Also require the CPUC to periodically
review and monitor the development and use of any operations
model used by any public utility.

» Suggested Action: Delete. Edison suggests deleting this provision.

» Rationale: No need for the CPUC to perform long-run resource planning for
the utilities. The computer model requirements for economic forecasting and
need analysis are overly complex, unduly burdensome, and outdated. These
rules heavily contributed to over a decade of wasteful and expensive modeling
wars between the CEC and the CPUC in the Biennial Resource Plan Update.
At aminimum, they should not be set in statute, but addressed by CPUC rules
so thereisflexibility.

» CPUC: Delete 88 1823 and 1824. These sections are unnecessary in light of
the CPUC’ s general authority.

8 . Proposed new sections: 8 1700 et seq.

e Suggested Action: Add. Edison suggests adding provisions that require dis-
closure of CPUC material in a manner similar to the Federal APA under 5
U.S.C. § 552(c), including disclosure of all statements of formal and informal
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procedure, staff manuals and instructions that affect members of the public,
statements of policy interpretation and common use, and rules of general

applicability.

§ . Proposed new section or amendment to Gov't Code 8
11126.

* Suggested Action: Add. Edison suggests adding a section requiring the
CPUC to conduct rulemaking under the rulemaking provisions of the APA.
Edison sees no reason to exempt the CPUC’ s Rules of Procedure from parts of
the APA.

» Rationale: Ideally, Edison would prefer that the “ratesetting” category be
eliminated, and that cases where policy is made to be categorized as quasi-leg-
islative because this would lower regulatory barriers to public participation. If
the “ratesetting” category is retained, Edison would like the ex parte rules that
sometimes subject members of the public to significant and expensive filing
and mailing regquirements removed. If the ex parte requirement is retained,
Edison thinks the CPUC should follow procedures allowed for ratemaking
proceedings in the APA to make the process |ess burdensome.

* CPUC: The LRC has recently addressed the issue of administrative procedure
and voted to exempt the CPUC from its proposals on this topic. Recently
enacted legidation on administrative procedure proposed by the LRC became
operative July 1, 1997.

§ . Proposed new section: similar to Gov’'t Code § 11340.6.

» Suggested Action: Add. Edison suggests adding a new section that would
provide that parties may petition the CPUC to repeal or modify obsolete regu-
lations. Gov't Code § 11340.6 provides such a mechanism for state agencies
that operate under the APA.

» CPUC: The CPUC's Report to the Legidature on Revisions of the Public
Utilities Code Resulting from Restructuring of Regulated Industries (June 30,
1997) does not propose amendment of this section. The CPUC's Rules of
Practice and Procedure already permit such petitions.
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NATURAL GAS

Category (1): Direct Regulation of Service Providers

§ 851. Requires CPUC approval for the transfer, sale, merger, or
other disposition of all necessary or useful public utility
property.

» Suggested Action: Amend. SoCal Gas suggests modifying to restrict the
CPUC's authority to regulate only the disposition of utility property that is
exclusively necessary and useful in the provision of the utility service. Sug-
gests that the utility should be given flexibility to transfer, without prior CPUC
authorization, utility property not used exclusively in the provision of utility
service in the regulated sector.

» Rationale: Current law does not distinguish between property used in provid-
ing utility services from property serving the competitive market. Minimal
regulatory review is necessary for conveyances of property not used for core
utility purposes.

* CPUC: At aminimum, this section should be amended to clarify the concept
of “necessary and useful” property (and remove the circularity between first
and second paragraphs). Additional amendment may be warranted to eliminate
the need for CPUC approval of certain kinds of activities by utilities in com-
petitive markets.

Category (2): Ratesand Pricing

88 451, 453, 454. Section 451 requires public utilities to charge
just and reasonable rates for services. Section 453 prohibits
public utilities from providing preferential rates or services to
any customer. Section 454 prohibits public utilities from
changing rates, except upon showing to the CPUC that the new
rateisjustified.

» Suggested Action: Amend. SoCa Gas suggests amending these sections to
refine utility obligation to serve to alow flexibility to reflect the competitive
implications of the new gas market in which customers have more choice for
service providers and different levels of utility service.

» Rationale: These sections generally recognize the obligation to serve as a
legal duty that requires public utilities to provide “reasonable” service to the
public, regardless of a customer’s service arrangements. The law should be
refined to reflect the competitive energy marketplace and changing customer
service options. A utility’s obligation to serve should be linked to a customer’s
obligation to take that service. As the competitive market evolves, utility’s
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obligation to provide the service and products, and therefore invest capital,
should reflect the character of service and product.

* CPUC: Asto § 451, competition may warrant flexible application of the obli-
gation to serve; however, continued regulation is necessary to protect con-
sumers and the competitive process as California proceeds through the transi-
tion from a monopoly to a competitive market for energy services.

As to 8 453(a) & (c), competition may warrant flexible application of the
obligation to serve and reconsideration of other provisions. Major revision
now is premature, since retail competition does not exist for residential and
small commercial natural gas customers.

Asto § 454, amendment is warranted to (1) delete the reference in subdivi-
sion (a) to § 454.1, which was repealed in 1996, and (2) reflect increasingly
competitive energy markets and changing customer service options.

§454.4. Requires the CPUC to set rates for gas used in cogenera-
tion technology projects no higher than rates for gas used as
fuel by an electric plant.

* Suggested Action: Delete. SoCal Gas suggests eliminating the parity
mandate.

» Rationale: The statutory mandate to achieve “parity” is out of place in the
emerging market-driven electric generation market. In competitive industries,
any artificial pricing destroys the benefits of competition. Moreover, the policy
results in a cross subsidy that favors cogenerators at the expense of UEGS,
sends the wrong price signals to the market, and unnecessarily increases retail
electricity prices. Parity creates market distortions whereby natural gasrates to
some cogenerators do not reflect the marginal cost of providing service, and
could result in some generators bidding artificially lower-priced electricity
into the power pool.

e CPUC: Continue to review with objective of developing appropriate amend-
ment to sunset. Mandatory cogeneration rate parity with UEG rates is incon-
sistent with a competitive energy market and should be phased out; however,
continued regulation may be necessary to protect consumers and developing
competition as California proceeds through the transition from a monopoly to
acompetitive market for energy services. In addition, the CPUC’s Natural Gas
Strategy will consider necessary “next steps’ to further gas competition.

§ 489. Requires the CPUC to order public utilities to file schedules

containing rates, charges, classifications, rules, etc.

» Suggested Action: Amend. SoCal Gas suggests amending these sections to
refine utility obligation to serve to alow flexibility to reflect the competitive
implications of the new gas market in which customers have more choice for
service providers and different levels of utility service.

» Rationale: The law should be refined to reflect the competitive energy mar-
ketplace and changing customer service options. A utility’s obligation to serve
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should be linked to a customer’s obligation to take that service. As the com-
petitive market evolves, utility’s obligation to provide the service and prod-
ucts, and therefore invest capital, should reflect the character of service and
product.

* CPUC: Possibly amend § 489(a) in light of increasing competition; however,
continued regulation is necessary to protect consumers and developing compe-
tition as California proceeds through the transition from a monopoly to a com-
petitive market for energy and telecommunications services.

8 491. Requires 30 days notice for rate, rule, and classification
changes unless the CPUC approves less.

e Suggested Action: Amend. SoCal Gas suggests amending these sections to
refine utility obligation to serve to alow flexibility to reflect the competitive
implications of the new gas market in which customers have more choice for
service providers and different levels of utility service.

» Rationale: The law should be refined to reflect the competitive energy mar-
ketplace and changing customer service options. A utility’s obligation to serve
should be linked to a customer’s obligation to take that service. As the com-
petitive market evolves, utility’s obligation to provide the service and prod-
ucts, and therefore invest capital, should reflect the character of service and
product.

e CPUC: This section aready provides for exceptions to 30-day notice
reguirement, but should be amended to expressly state that the CPUC has dis-
cretion to authorize exemptions for classes of utilities or when market condi-
tions warrant.

8 739. Requires the CPUC to designate a baseline quantity of gas
and electricity that is necessary to supply a significant portion
of the reasonable energy needs of the average residential cus-
tomer; requires electrical and gas corporationsto file a schedule
of rates and charges providing baseline rates.

» Suggested Action: Amend. SoCal Gas suggests that the statutory provisions
governing baseline should be modified so as to minimize rate making
inequities. Also suggests that the law be clarified to provide that the driversin
the competitive market are cost causation, economic efficiency, and competi-
tive forces, balanced with the policies of affordability and conservation.

» Rationale: The inverted rate structure (baseline) creates imbalances in how
costs are allocated within and between customer classes. Baseline was estab-
lished to help implement the public policy principle of energy conservation.
Y et, in a competitive market, baseline creates competitive issues that result in
inequities in ratemaking because it rewards low consumption and penalized
high consumption without regard to the customers' circumstances. A “yuppi€”
couple with no children and a new, energy-efficient home is rewarded; alarge
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family with some members home during the day in an older, less-efficient
home is punished.

» CPUC: Continue to review with objective of amending to minimize ratemak-
ing inequities. The system of baseline rates and allowances may need substan-
tial revision in light of deregulation in some markets.

8 739.1. Requires the CPUC to establish an assistance program for
low-income electric and gas customers, the cost of which shall
not be borne solely by any single class of customer. (CARE
program).

» Suggested Action: Amend. SoCal Gas suggests that the statutory provisions
governing CARE should be modified so as to minimize rate making inequities.
Also suggests that the law be clarified to provide that the drivers in the com-
petitive market are cost causation, economic efficiency and competitive
forces, balanced with the policies of affordability and conservation.

» Rationale: The provision that the costs of the CARE program shall not be
borne solely by any single class of customer imposes allocation discrepancies.
CARE was created to provide low income utility customers with affordable
energy, and requires utilities to levy the cost of the CARE program on all cus-
tomer classes. Because businesses cannot receive the benefits of the CARE
program, it is inconsistent with a competitive market that they be responsible
for these costs.

* CPUC: Continue to review with objective of amending to minimize ratemak-
ing inequities. The system of baseline rates and allowances may need substan-
tial revision in light of deregulation in some markets.

8 . Proposed new section.

» Suggested Action: Add. Industry participants suggest amending the Code and
the Cartwright Act to draw a “bright line” between those activities subject to
regulation and those subject to state antitrust laws.

» Rationale: The Cdlifornia Supreme Court recently held that the CPUC's
authority over the regulated rates did not immunize PacTel and US West
against claims for price fixing under the Cartwright Act. Cellular Plus, Inc. v.
Superior Ct., 14 Cal. App. 4th 1224, 18 Cal. Rptr. 2d 308 (1993). As the
energy market moves to a competitive framework, Cellular Plus creates the
opportunity for duplicative litigation. Law should provide for one litigation
before the regulatory agency to set rates, or before the courts for unregulated
conduct, but not both.

» CPUC: The CPUC agrees that a “bright line” division is conceptually desir-
able, but suggests such a division is likely to be extremely difficult to make
until the competitive evolution of the electric industries has progressed further
(the competition AB 1890 envisions will not exist before 1998). The CPUC is
concerned that all market participants will have afair opportunity to compete
during the transitional period, and as an interim measure is currently review-
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ing appropriate rules to govern the relationship between aregulated utility and
any unregulated affiliates that provide energy or energy-related services (see
R.97-04-011, 1.97-04-012).

Category (5): Transitional 1ssues

8

. Proposed new section dealing with stranded cost recovery.

(Non-Bypassable Competitive Transition Charge (CTC)).

Suggested Action: Add. SoCal Gas suggests enacting a new section that spec-
ifies that prudently incurred stranded costs to gas customers be recovered —
similar to 88 367-368 (added by AB 1890).

Rationale: Current statutory law allows only electric utilities to recover
stranded costs. Gas utilities also have stranded costs that were incurred to
respond to the needs of the regulated market. (Limited stranded cost recovery
has been authorized for natural gas utilities by regulatory decisions.)

CPUC: The CPUC's Natural Gas Strategy will consider necessary “next
steps’ to further gas competition in California.

8 . Proposed new section regarding gas aggregation.

Suggested Action: Add. SoCal Gas suggests enacting a new section that
affirms a gas utility customers’ right to consent to be aggregated, and to iden-
tify the utility as the default provider if an aggregator is not identified. Such a
provision would mirror what was provided to electric utility customers in §
366 (added by AB 1890).

Rationale: Existing law defines the ability of market participants to aggregate
individual customers and provide retail electric services. It also provides cus-
tomer choice such that no party can aggregate electric customers without their
consent, and that the serving electric utility is the default provider to any cus-
tomer that does not agree to be aggregated. But existing law makes no provi-
sions for aggregation of natural gas customer, and aggregation will be avail-
able to gas consumers. (It is aready available to some consumers under a
CPUC pilot program.)

CPUC: The CPUC's Natural Gas Strategy will consider necessary “next
steps’ to further gas competition in California.
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TRANSPORTATION

§ 211. Defines common carrier.

» Suggested Action: Amend. Union Pacific suggests amending to exclude rail-
roads and rail corporations from the definition of common carrier.

» Rationale: Code should be revised to recognize the intrastate and interstate
deregulation of the rail industry mandated by Congress. This can best be
accomplished by excluding “railroads’ and “rail corporations’ from the
definition of “common carrier.”

§ 216. Defines public utility.
» Suggested Action: Amend. Union Pacific suggests amending to exclude rail-
roads and rail corporations from the definition of public utility.

» Rationale: Code should be revised to recognize the intrastate and interstate
deregulation of the rail industry mandated by Congress.

§ 216.5. Excludes motor carrier of property from the definition of a

public utility.

» Suggested Action: Amend. Union Pacific suggests amending to also exclude
a “common carrier of freight by railroad” from the definition of a public
utility.

» Rationale: Code should be revised to recognize the intrastate and interstate
deregulation of therail industry mandated by Congress.

§ 314.5. Requires the CPUC to inspect and audit books and records
of utility corporations for regulatory and tax purposes every
three or five years depending on number of customers corpora-
tion serves.

» Suggested Action: Amend. Union Pacific suggests modifying to exclude rail-

road and rail corporations from this provision.

» Rationale: Code should be revised to recognize the intrastate and interstate
deregulation of therail industry mandated by Congress.

» CPUC: Amend to (1) delete the reference to railroad passenger commuter
operations, since currently there are no railroad commuter operations that are
subject to CPUC rate regulations and (2) eliminate the requirement to audit
utilities every three or five years.

8§ 458. Prohibits common carrier transportation at rates below those
filed.
* Suggested Action: Amend. Union Pacific suggests modifying so that provi-
sion only applies to common carriers as defined in § 211 — thus, railroads and
rail corporations would be excluded from the section.
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» Rationale: Code should be revised to recognize the intrastate and interstate
deregulation of the rail industry mandated by Congress.

* CPUC: Amend to clarify that section does not apply to most railroad corpora-
tions — due to federal preemption, this section should not apply to “network
railroads.”

8§ 459. Prohibits fraudulent rebates.

e Suggested Action: Amend. Union Pacific suggests modifying so that provi-
sion only applies to common carriers as defined in § 211 — thus, railroads and
rail corporations would be excluded from the section.

» Rationale: Code should be revised to recognize the intrastate and interstate
deregulation of therail industry mandated by Congress.

» CPUC: See comment to § 458 supra.

8§ 460. Prohibits common carriers from charging higher rates for
transportation of persons for a shorter than for alonger distance
over the same line or route in the same direction.

» Suggested Action: Delete. Union Pacific suggests deleting provision.

» Rationale: Code should be revised to recognize the intrastate and interstate
deregulation of the rail industry mandated by Congress.

§461.5. Prohibits railroad and transportation companies from dis-
criminating in transportation rates.

» Suggested Action: Delete. Union Pacific suggests deleting provision.

» Rationale: Code should be revised to recognize the intrastate and interstate
deregulation of the rail industry mandated by Congress.

* CPUC: Amend to clarify that section does not apply to most railroad corpora
tions and to streamline procedures. Due to federal preemption, the only rail-
roads to which this section should apply are those that are not part of the
interstate network. To streamline procedura requirements, delete the words
“in special cases, after investigation” in the first sentence of the second

paragraph.

8 486. Requires common carriers to file tariffs with the CPUC and

to keep their rates open to public inspection.

» Suggested Action: Amend. Union Pacific suggests modifying so that provi-
sion only applies to common carriers as defined in § 211 — thus, railroads and
rail corporations would be excluded from the section.

» Rationale: Code should be revised to recognize the intrastate and interstate
deregulation of the rail industry mandated by Congress.

* CPUC: See comment to § 458 supra. Also, amend to allow the CPUC
flexibility to waive tariff requirements for passenger stage corporations when
mark